
Guy Dempsey 
Of Counsel 

May 19, 2016 

Gary DeWaal 
Special Counsel 

Kevin M. Foley 
Partner 

Richard D. Marshall 
Partner 

James D. Van De Graaff 
Partner 



1 

Overview 

 On May 11, 2016, the Financial Crimes Enforcement Network (“FinCEN”) of 
the US Department of Treasury published final rules requiring banks, 
broker-dealers, future commission merchants (“FCMs”), introducing brokers 
(“IBs”) and mutual funds (collectively, “covered financial institutions”) to 
identify the natural person beneficial owners of their legal entity customers 
unless they are expressly excluded. 

• Legal entity customers include corporations, limited liability companies, 
partnerships and other similar business entities. 

• Not sole proprietorships, unincorporated associations or trusts (other than 
statutory trusts). 

 FinCEN initially proposed adoption of the new rules in March 2012. 

 The compliance date for the new rules is May 18, 2018. 
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Overview (2) 

 Under FinCEN’s new rules, a covered financial institution must conduct 
customer due diligence (“CDD”) on all new customers’ accounts:  

1) identify and verify the identity of customers; 

2) identify and verity the identity of beneficial owners of customers that are 
entities; 

3) understand the nature and purpose of customer relationships; and 

4) conduct ongoing monitoring in order to report suspicious transactions 
and, on a risk basis, maintain and update customer information. 

 FinCEN believes element (1) is already met by covered financial institution’s 
customer identification program (“CIP”); while elements (3) and (4) are 
already implicitly required because of existing suspicious activity reporting 
requirements. 

 Only element (2), according to FinCEN, is a new requirement. 
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Status Quo 

 Covered financial institutions are already required under the Bank Secrecy 
Act (“BSA”) to develop and implement a written anti-money laundering 
program approved by the Board of Directors or a senior manger. 

 Key requirements are: 

• establish and implement written policies reasonably expected to detect 
and cause the reporting of suspicious transactions; 

• provide for independent testing; 

• provide adequate training; and 

• adopt a CIP. 
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Status Quo (2) 

 A CIP must be designed to enable the covered financial institution to form a reasonable belief that it 
knows the true identity of each of its customers.  

 The requirements related to CIPs pertain to customer accounts. The definition of “customer” and of 
“account” varies by financial institution. For example: 

• For banks, an account does not include a product or service where a formal banking 
relationship is not established. 

• For broker-dealers, an account is a formal relationship to effect transactions in securities, 
including, but not limited to, the purchase or sale of securities, securities loaned and borrowed 
activity, and the holding of securities or other assets for safekeeping or as collateral. 

• For FCMs and IBs, an account is a formal relationship with an FCM, including, but not limited 
to, those established to effect transactions in contracts of sale of a commodity for future 
delivery, options on any contract of sale of a commodity for future delivery or options on a 
commodity.   

− The requirement to implement a customer identification program does not apply to FCMs 
when operating only as executing brokers pursuant to a give-up arrangement. 
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Status Quo (3) 

 A CDD program should be risk based and designed in light of the firm’s size and type of business. At 
a minimum, a covered financial institution: 

• Must obtain identifying information from each customer: name, date of birth for individuals, real 
address and identification number (e.g., social security number, taxpayer identification 
number). 

• Must verify enough information to form a reasonable belief regarding the true identity of a 
customer through documentary or non-documentary evidence: 

− For individuals: identification must provide original evidence of a customer’s nationality or 
residence and bear a photograph or similar safeguard; examples include a driver’s license 
or passport. 

− For a “person” other than an individual (such as a corporation, partnership or trust), 
identification should include original documents showing the legal existence of the entity, 
such as certified articles of incorporation, an unexpired government-issued business 
license, a partnership agreement or a trust instrument. 

 Notice to customers of CIP. 

 Comparison of names with government prohibited lists of suspected terrorists or terrorist 
organizations. 

 Record-keeping requirements. 
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New Requirements 

 Identify and verify up to five natural persons who are beneficial owners of a 
legal entity customer: 

• All individuals (maximum of four) who own, directly or indirectly, 25% or 
more of the equity interests of the legal entity through any contract, 
arrangement, understanding relationship or otherwise; and 

• One individual who has “significant responsibility” to control, manage or a 
direct the legal entity (e.g., CEO, CFO, COO, managing member, general 
partner, president, vice president or treasurer or any other individual who 
regularly performs similar functions). 
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New Requirements (2) 

 Collect information regarding each of the natural person beneficial owners covered by the rule for a 
specific customer by: 

• Using the model form provided by FinCEN, which asks for each individual person’s name, date 
of birth for individuals, real address and identification number, and obligates an individual from 
the legal entity to certify that the information is true and correct. 

• Taking other steps to obtain the equivalent information required by the model form with a 
certification from the legal entity.  

• A covered financial institution must verify the identity of identified beneficial owners using CIP-
type (e.g., receiving documentary or non-documentary evidence) procedures, although the 
covered financial institution need not receive original documents (copies are permissible).  

• A covered financial institution is not required to independently verify the fact that an individual is 
a beneficial owner provided it has no knowledge that would “reasonably call into question” the 
reliability of provided information. 

 One covered financial institution can rely on another for information provided there is a written 
agreement. 

 Some broker-dealers already gather such information with respect to customers that are legal 
entities as a “best practice,” but now it will be mandatory. 
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New Requirements (3) 

 The definition of a legal entity customers exclude 16 types of regulated 
entities, such as: 

• bank holding companies and savings and loan companies; 

• pooled investment vehicle operated or advised by a covered financial 
institution; 

• state-regulated insurance company; 

• financial market utility; and 

• charities and nonprofit entities. 
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Issues by Specific Covered Financial 
Institution Type 

Broker-Dealers: 

 Regulators routinely have brought enforcement actions against 
broker-dealers based not on evidence of actual money laundering, 
but because of either: 

• inadequacy of CIP/AML written supervisory procedures, or 

• failure to follow CIP/AML written supervisory procedures. 
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FCMs/IBs: 

 FCMs and IBs must comply with the rules, regulations or requirements of its SRO 
governing such programs, i.e., NFA, provided that the SRO rules, regulations or 
requirements have been made effective under the Commodity Exchange Act by the 
appropriate Federal functional regulator in consultation with FinCEN. 

 FinCEN confirmed that, as under FinCEN’s existing CIP rules, the “customer” of an 
intermediated account is the intermediary, e.g., a non-clearing member FCM, and not 
the intermediary’s underlying customers. 

 FinCEN further confirmed that, as under FinCEN’s existing CIP rules, the CDD 
requirements generally do not apply to an FCM or introducing broker operating as an 
executing broker pursuant to a give-up arrangement.  

 Nonetheless, “all account relationships, and not only those which are ‘accounts’ within 
the CIP rule definitions … must be monitored in some form in order to comply with 
existing [suspicious activity reporting] requirements.” 

Issues by Specific Covered Financial 
Institution Type (2) 
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Miscellaneous 

 Requirements apply only to the opening of new accounts. 

• However, FinCEN added that financial institutions should obtain beneficial 
ownership information from customers existing on the Applicability Date 
when, in the course of their normal monitoring, the financial institution 
detects information relevant to assessing or reevaluating the risk of the 
customer. 

 Simultaneously with issuance of FinCEN’s new rules, the US Department of 
Treasury announced its proposal for a new federal law that would require 
companies to report to it information regarding their beneficial ownership at 
the time of their creation. 
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Guy Dempsey 

Guy C. Dempsey Jr. concentrates his practice on derivatives and structured products and on bank 
regulation. He advises clients on derivatives transactions of all types across all asset classes, as well as 
on the corporate governance, regulatory, collateral, compliance, insolvency and litigation issues 
associated with such products. 

Much of Guy’s work involves helping bank and non-bank clients analyze the details and impact of the 
Dodd-Frank Act. He maintains deep knowledge of the banking laws and regulations relating to capital 
markets activities. 

Guy also assists clients in managing the legal risks faced by participants in derivatives transactions, 
designing compliance programs, managing transactions, developing products, and creating and 
implementing policies to comply with Commodity Futures Trading Commission (CFTC) regulations. 

Guy speaks regularly on derivatives topics, and has been active in the documentation of projects of the 
International Swaps and Derivatives Association, Inc. (ISDA) since its formation. 

Prior to joining Katten, Guy was co-head of the Derivatives practice at Latham & Watkins LLP. Before 
that he was a managing director at Barclays Capital, where he held a number of senior positions, 
including general counsel for the Americas. He began his career at White & Case LLP and also served 
as managing director and counsel at Bankers Trust Company, practicing law in both New York and 
London. 
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Gary DeWaal 

Gary DeWaal focuses his practice on financial services regulatory matters. He counsels clients on the 
application of evolving regulatory requirements to existing businesses and structuring more effective 
compliance programs, as well as assists in defending and resolving regulatory disciplinary actions and 
enforcement matters. 

Previously, Gary was a senior managing director and group general counsel for Newedge, where he 
oversaw the worldwide Legal, Compliance, Financial Crimes Prevention (including AML) and Regulatory 
Developments departments. He also worked for the US Commodity Futures Trading Commission's 
Division of Enforcement in New York. For several years, Gary taught a course in derivatives regulation 
as an adjunct professor at Brooklyn Law School. He currently serves as a practitioner faculty and mentor 
for the State University of New York Buffalo Law School’s New York City Program on Finance & Law. 

Gary is frequently quoted in the media for his thoughts on the international financial services industry and 
has published numerous articles on futures and securities industry issues. He regularly lectures or 
appears as a speaker at futures and securities industry conferences or in training sessions for 
international regulators. Gary is the sole author and publisher of Bridging the Week, a blog addressing 
issues in the financial services industry. 

http://www.bridgingtheweek.com/
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Kevin M. Foley 

Kevin M. Foley has extensive experience in commodities law and advises a wide range of clients, both in 
the United States and abroad, on compliance with the Commodity Exchange Act and the rules of the 
Commodity Futures Trading Commission (CFTC) affecting traditional exchange-traded products, as well 
as the over-the-counter markets involving swaps and other derivative instruments. His clients include 
futures commission merchants, derivatives clearing organizations, designated contract markets, foreign 
boards of trade and an industry trade association. 

Kevin has served as counsel to the Futures Industry Association (FIA) for more than 20 years. In 2012 
he was recognized for his exemplary efforts on behalf of the association and the industry, in particular for 
his guidance in navigating the challenges confronting FIA member firms in complying with the Dodd-
Frank Wall Street Reform and Consumer Protection Act.  

Kevin served as counsel to the National Futures Association and Futures Industry Institute study that 
developed recommendations for best practices in order entry and transmission of exchange-traded 
transactions and has also served as special counsel to a number of futures exchanges. He also was 
chief counsel of the Division of Trading and Markets of the CFTC for four years. 

Kevin speaks frequently at industry conferences, has authored numerous articles on commodities and 
securities regulation and is a member of the Editorial Advisory Committee for Futures 
Industry magazine.  
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Richard D. Marshall 

Richard D. Marshall focuses his practice on the representation of financial institutions and employees 
subjected to investigations by the Securities and Exchange Commission, Department of Justice, 
Financial Industry Regulatory Authority and state securities regulators. Rick also counsels broker-
dealers, investment companies and investment advisers on regulatory issues, particularly relating to 
SEC and FINRA regulations. He also frequently counsels clients on compliance and risk management 
issues and the handling of inspections. 

Rick provides extensive advice regarding possible impacts of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act and related regulatory rulemakings. Additionally, he provides time-sensitive 
advice on securities trading, ownership reporting and other investment regulations to a broad range of 
clients. 

Prior to entering private practice, Rick worked for several years for the SEC as both a branch chief in the 
Division of Enforcement in Washington, DC and as a senior associate regional administrator in New 
York, where his staff conducted inspections of investment companies and investment advisers, and 
instituted enforcement actions against those entities. 
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James D. Van De Graaff 

James D. Van De Graaff primarily represents broker-dealers, investment banks and market-making firms 
in the regulatory aspects of their business. He has more than 20 years of experience representing 
financial services clients in compliance reviews and training, mergers and acquisitions and responding to 
inquiries or investigations involving the US Securities and Exchange Commission (SEC) and securities 
self-regulatory organizations. 

Formerly the general counsel of a full-service, regional securities broker-dealer and New York Stock 
Exchange member firm, James advises clients on internal risk monitoring and controls, registration 
issues, internal investigations, equity and options trading issues and preparation of written supervisory 
procedures and new account documentation. James also represents both clients and their associated 
persons before the SEC, self-regulatory organizations and state securities regulators in investigations 
and enforcement proceedings. 

James is a frequent speaker at industry conferences and events. 
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